Who makes a better neuircrl?

By Rebecca Beyer '

n the race to be a great neu-
tral, many people think judg-
es have a builtin-advantage:
the bench, The honorable n

front of thelr names packs .

quite a punch In persuading
clients to lsten to a certaln rec-
ommendation,

Hut attorneys lave an advantage as well:
their skills and experience in oegotiation,
Attorneys mutingly eoll vp their sleaves
with cifents 2z opposing counsel to try to
come (0 icrms on difficult caes,

So the question 15, Who makes 2 better
nzutral, attorneys or judges?

Maost everyone agrees that judges,
lawyers and peaple who are neither ean
rgmk: greal neutrals, Like anything efse in
[¢fe, 2 baf of medlaiion comes down Lo the
individuat,

Many say mediation is a1l about shared
pain. It takes a certajn skill sct lo bring
two pardies together and make them both
scale back their expectations to reach »
seltlement,

A fudge will fien tell you It's the aqueal
point.” said Dan Slormer, a civil rights and
cmployment 2tinruey ai Hadsell & Sormer
in Pasadena. "Both sides squasling pqually
in pain, mutvally uncomfortable

Michael Saltz, a husiness lilgator frem
Los Angzles® Jacohson, Russell, Saltz &

Fingenman, agreed.

“Every seltlemest represents a compirg-

misz on both sides” he sald. “Theres

A saying \hat tha only pood settle. o7

ment is a settlement that makes .
both sides burt. IT both side
are unhappy, you know ym've 3
fesched commen grund.”

When [aced with the task of de-
ciding enaneutral,
some al-
torneys
led the
nf-

posing side choose. Others swap names
unlil they agres on a particubar person,
Bul some fiigators have strovg [eelinga
for either judge:mediztors or atiomey-
mediators.

Choosing a medialor has a ot to do with
maintaining eredibility with clients who

may be struggling with the idea of forgaing
their shot at  jury trial and a big vesdict.
It matsers, said Quing Emanuel Urqu-
hart Oliver & Hedges eatertainment
N lilgation partorr George Hedges,
beczuse: A tot fa on the line.
By “If [the mediator] just sits there
£ ) aud agks ooe side, What do you
7 want' and then asks the other side,
- ‘What do you want,’
B = - and the two
Vi sifes are
way far

aparl, it’s like nothing happens,” Hedges
sald, "Yeu're bringieg your client there,
and he or she i paying a huge amount of
mueey, If you don't pet 3 resl performance
uut of that mediator, you're in a really em-
barrassing position,” .

What's teeded, Bedges continued, is

samcone who is willing o enpuge in the
process, azd, in hio experience, thet lends
to be: attorneys.

"Oftentimes, you see retired judges whe
simply don't enpoge,” Hedgen sald. “Maybe
that is Just a result of baviog been a judge
for an long. Sitting o that position a5 &
fudge, you don't mix It up with lawyers and
clients that often. That's not your role.”

Deborah Koeifler, a Jabor and employ-
ment defense atiormey with Mitchell S
berberg & Knupp in Los Angeles, thinks
that judges may nol have the patience to
deal with the emational asues that often
aceompany her canes.

"1 think that judges, by the very nature
of thelr job, ohligate themsclves to exer-
dse considershle control over parties in
# courtsnom; thers ca he oo other wap”
Hoafiler said. "But that exertise af contra)
daesyt wlwayr work in heatsd disputes
with emational people”

Altorneys also mmay have developed an
expertise In a certain area thal roakes
them a gueferred cheice for a parlicular
type of mediat=d case, ke labor and em-
ployment, oetfler safd.

While judpe-medialors may be better
geaeralists, the attorney-medislors she
usey are "almost uniformiy peopiz who
have medisted many employment dis-
pules” -

“Thzy are quite knowledgeable about
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the Jaw and also the dyoamics ef rels-
tonships,” she sald.

- Stormer prefers 1o use attomepme-
diatorain 4is cases as well, but he thinks
that, aver the years, more and more
Judgea have become adept at running
suceesefi] medistinoy.

“Judpes are yore wiliing o berome
trained in notubing the power of thelr of-
fiee but in usipg persuasion and analysis
and compission,” Stormer s=2id. “Fhey
arepetting hettar”

StiH, he #id, judges arc accusiomed
to aaying that a case shoeld eettle fora
set amount of money: a law-slaverages
approach that handles the monetary past
ofacase

But sometimes benmoielasy resolu-
tlons are more tmpartant to 2 eiegt wha
has been wronghully terminated afier
yeask of servies o an employer

Printing Io a reeent case of this knd
that settled with a judge, Strrmer said
the di = was that the fudge was
willing tn he “reative™

“My client wanted same indisda of her
good employment,” Stormer safd, “That

“way ortant”

I the cod, the setflament tncladed
a1 employment plaque.

It sald shs warked there and wes
good emplayes,” Stomer saiil, “She
needed to oot have 20 years al good
anpluym_mlhkzn vy with 2 bad

memory.”

Stormer a3id that, historically,
litigatury have understood that
sari of ndaace "o o ot second”
because they imow the need for both
Sﬂ-;{alhy and sympathy [n deaking with

ients.

“fadges have beeny judges,” Stormer
szid. "They've been trained in remove
themselves from the refationship be-
tween boih sides and to deal with insues
before them. That's bard 0 change
when you go inlo the world of me-
diation.”

But maoy judges work hand 1o
beoome good mediators, Liks stinr-
oeyy, they earnll in taicing seipt-
nars and sign up fr courses like
the “Sodia] Prychology of Conflict”
or *Croas Caltural Hegotiativn and
Dispute Reaolution” at places such
as the Strzus Enstituts for Dispute
Resolution at Teppenline University
Schva] of Law in Malibo

Suoietimes, 4 judge i1 jost what the
Htginr-who-mediates srlered.

"I an atiorney (s recommending 7 cer-
tuin courne of action sod bis cient is r-
sistant, sotnetimes a client will respond
stre 1o heszing the advice of a fudge”
szl Peier Robinsor, managing director
of the Straus Institule who tzaches a
clasa called *Apology, Forpiveness and
Reconcillatinn.”

THusinens Jipator Saltz agreed.

“Bumelimes, mediatinns kappes early
on," he xaid, The client hasa't felt the
sting of attorney bills yet, and they
wholeheastedly heleve in their case”

Salizoaid mediation can mean convines
ing clienls that what they are enlitled to
is not what they are golop o gzt

“Who do you go (n? Annther lawyzer
with the same xocial status as you?" he
asked. “Or somegue wha bas sa1 o5 the
bench and can cfaim he Bas seca it all
and can Jook your client straight in the
cye and =3y, ‘You're going ta Jose your
a7

Anorney Harineh Khachalourian, 2o
intellactzal property partnes at Gocdan
& Reexin San Francisen, alao thinks
ihat clieat= respoad better lo
A judge-mediaton

“Genzrally  #peak-
ing, when dealing
with people who
am oot lawyers,

2 judge is mom
severtd,”  she
said A judge
ia someoae of
antharity  whe
appcary o he
neatral A

law-

yer 52 hired gon ™

She sald thal, In intellectual propesty
casen, clients may br toming in frem
Siegapore, China or Jepan, and in her
experience, they are more tkely 10 have
ahigher regard for a judge.

Khaclatoarian, wha sils o tem
a5 a seltlement judge in the Santa
Clara Superioy Couart, added that she

sometimes thinks that an ottomey may -
secoad-guess what she has doos for ber -

client fecause he or she mag come inlo
the case wilh biases baned o bis or her
ownwarl

Greg Saler, an fnlellectual propesty at-
torney from Les Angeles’ Ruitar Hobbs
& Davidaft, sait that the aura of a judge
can help in seftiing o case.

“U T have 4 dlicat on @iy side or oo
the cther side that 1 think would be

influenced by (n judgel telling them

that they have n bad ease or might lose,
having thal from a judge or former fudge
\s samething that's galag o sway thein
more than having tha same thing froma
wogjudge,” hesald

Others think that the powers of the
rohe don't pecessarily counl oaide the
cmurtrnotn.

" “Bgmelbimes, fudges feel they are e

titled ¢n reapect even if they aren'
warklng fo )t juat becanse
they wore the mbe”
Hedgen said,
Siormer aaid judg-
es mn push the
limils of thedy tille.
He  mestioped
2 fnomer fudge
whe mediales his
cases In 2 mock
caurtroom
at his

office and heg an casistant who travels
with him la cases.

*Irasart ofliks having all ke imppings
of his prior udgeship,” Stormer bughed.
= think it's zifly, Elie ‘pay altenlion to me
berzuse I'm the all- powesfu) 62"

- Jan Frankei Sthaw, a lawyer-mediatar
wha [5 the presidect-slact of the South-
ey Californla Mediation Assaciation,
naid that » Yot of mediating {= about de-
veloplng & relationship with the parties,

"Judges sy oot be accustomed o
dealing with ihe indhvidunls 1o 2 eas2”
ahe said. *1t's ali aboul being sble tn
take off the black mbe. The robe can
£t |n the way of the fappart they need
ta develop”

Bul the *hagoroble™ carries 2 lat of
welght

Amy Newman, president of Alterna-

live Hesoltion Centers, whith haa
a hundrad ceutrals workiog mostly
I Southeen Califoroia, said that her
company’s judgea do more business,
although stiorneys have stepped jtupin
the last 10 years.

“Judges have been on the beach for
generally 20 years, and their whale job
iz being neutral,” she said. "An attoroey
comes myt &f the boz, and even Uf they
are an experl, they have bezn an adve-
catn for ooz side or the other, They have
1 transcend that in same way (o be seen
asneutral”

Bt Hewman reded that atoroeys are
often called by for “niche” cases fike
thaae of employment, medical malpras-
tice or enlertaigment and inteffectual
property law.

Rosemarie Chivsann, reginoal vice
president of Judicals West, and Alan
Brutman, the company's executive vice
president, said thet, in thelr experiznze,
judges ore ofien peeferred for arbitro-
tioos.

“They've been makiog 1ough calls for
20 years er however long they were vo
1hg benth,” Bruiman said. .

n the ather hand, he coatinued,
macy peopls prefer atlorneys foe -
dialions becavse “attorneys oegntiate
alfthe time"
Chiusano agreed with Newman
that atloroeyn have 1o eom-
pensale for having bees
atvncaes of ooz alde or
another. They taks me-
dintlon closses, she =ald,
and “really perfect the art
of IL* Judges, Bruiman contin-
ued In ogrecment with Schay, have 1o
forget abaut the power they wielded oo
the beoch and work p establishing rela-
tinnzhips with 1he partiss.

Of course, in the ead, In mediation,

the dividing line heétween good aod bad
edintors ia not between a judpe
or & nonjulge, attorneys sap. 1%
tetween someoge who is willing
1 wark with the pargies and some-
one who o'l
baseiz Barron, preaident of ADR
Services, emphastzes thal pereah-
ity mokes 2 big differenes.
*A good medlator 15 someone
who Ia good with peogle,” she sald.
*[1'a not just koowing the lasvea[t's be-
tng able to read the prople and to sades
stand Interperaonal dynamicn.”

tlarry Chamberlaly, a parner at Lax
Angeles' Stephan, Oringher, Richmaz,
Theadara & Miller and president of
the Associallen of Southern California
Delanse Counsel, said that mediation
“Ia nee of thoan things thal makss the
practice of law mere of ap art than n

soippee.

*¥ou have tn 5il down agd think abpul
whp will be the best fagililator ta help -
persanalitics in the case get logether
ant reach @ gesclution,” Chamberain
sald, “The strength of gond mediators
is Ll Lhey put peaple at ease, they say,
“This is sale, you mn vent a little here,
you can kave the catharsis of heing
outraged at some wrong commitied in
your Ife.”



