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Credit freeze laws expand, but will they last?

By Correy E. Stephenson
Staff writer

As identity theft continues to grow, states
are beginning to take action to protect their
consumers,

Arecent trend Is the passage of “credit freeze
laws," enabling consumers to prevent credit re-
porting agencies from releasing a credit report
or any Informatlon In the report - meaning that
an ldentlty thief cannot open new accounts us-
ing the stolen information,

"Consumers were tired of walting for a solu-
tlon to Identity theft," sald Gall Hillebrand, a se-
nlor attorney with Consumers Union in-San
Francisco. While a freeze statute doesn't stop
Identity theft, “it cuts off the most pernicious
form, the opening ol new accounts,”

Consumers Union has actively participated
In the passage of credit freeze laws across the
country, In a total of 25 states since 2003, and

“Hillébrand:predicts that moré-states will follow.

But critics note that the process — which
varles from state to state - can be confusing and
complicated for consumers,

And arecent case, holding California’s secu-
rity freeze statute unconstitutional as applied

to a credit reporting agency that provided pub- -

lic records as part of its service, may not bode
well for the future of these laws. (U.D. Registry,
Inc, v. Callfornia, No, B179653,)

Michael J, Saltz, a partner at Jacobson, Rus-
sell, Saltz & Fingerman In Los Angeles who rep-
resented the credit agency, predicted that oth-
er agencies will flle sImilar sults In Callfornia
and in other states with credit freeze laws,

Despite the varlations from state to state, *I
anticipate that the other statutes throughout the

- country are llkewise unconstitutional,” he said,

“Credit reporting agencles are not pro-lden-
tity theft,” Saltz added, “They will do whatever
they can to help stop It, but we shouldn't throw
the baby out with the bathwater by Intruding
on constitutional rights.”

State laws ' '

- Chris Hoofnagle, a senior fellow at the Berke-
ley Center for Law & Technology at Boalt Hall
Law School, described freezes as “more in-

tense" than a prior safeguard, [raud alerts,

“Freezing a credlt report creates an impene-
trable shleld," against Identlty theft, he said,
noting that he doesn't know of a single Instance
where a consumer with a freeze In place sub-
sequently became a victim of identity theft.

On the other hand, Hoofnagle noted that be- !
cause of limited knowledge about the laws, only
-a few thousand freezes have taken place.

Twenty-five states currently have freeze laws,
Seventeen of those states passed legislation in
2006, and another 17 haveconsideredsimllar
measures or have bllls pending,

California was the first to pass a law, back in
2003, but it was quickly followed by Colorado,
Connecticut, Delaware, Florida, [linofs, Kentucky,
Louislana, Maine, Minnesota, Nevada, New Hamp-
shire, New lersey, North Carolina, Oklahoma,
Rhode Island, Utah, Vermont and Wisconsin.

Most recently, New York's credit freeze law
went Into effect Nov. 1, : :

Flve states - Hawall, Kansas, South Dakota,
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Credit freeze laws spreading across' the country
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Texas and Washington - require that the
consumer be a victim of identity theft in or-
der to freeze his or her credit.

Other variations also exist from state to
state. :

For example, in California, consumers
must send a written request to freeze thelr
credit report by registered mail, while in lli-
nols, e-mail may be used if the credit agency
provides a secure address,

Typically, the laws require that credit
agencies provide the consumer with notice
that the report has been frozen and that the
account be frozen within five to 10 days of
the request,

The majority of the states allow credit
agencles to charge consumers to freeze their
reports at an average cost of $10, although
the range varies — Delaware permits a $20
charge, while other states require the re-
ports to be free. But most states don't allow
victims of identity theft to be charged, and
several walve fees for those over 65.

Some states include enforcement provi-
. slons, like Kansas, which provides for civil

penalties of up to $10,000, attorney fees and
court costs if a credit agency violates a se-
curity freeze.

Public records

As these state laws began proliferating,
one California credit agency fought back.

U.D. Registry, Inc, provides consumer
credit reports to property managers and
landowners who rent or lease apartments,
The bulk of the company's consumer In-
formation comes from public records, like

tax lien, foreclosure and bankruptcy data.

U.D, Registry filed a declaratory action,
seeking to enjoin enforcement of Califor-
nla's security freeze law, arguing that it vi-
olated the company's First Amendment
right to disseminate public information.

A trial court agreed, issued an Injunction
barring enforcement of the statute regard-
ing information contained in or obtained
from matters of public record, and de-
clared the law unconstitutional as applied
to all consumer credit agencies using such
information,

The court of appeal generally agreed, but
limited the injunction to the plaintiff.

Assuming that the credit reports at lssue
were commercial speech, and therefore en-
titled to less First Amendment protection,
the court said the law as applied couldn't
pass Intermediate scrutiny.

“[The security freeze law] includes plain-
tiff's truthful reporting of lawfully available
and obtained public record information.
[The law] prevents disclosure of data con-
tained in court records which are constitu-

tionally presumptively available to jour- .

nalists and the public, ...

“The bulk of the sources of records re-
ferred to on plaintiff's website are publicly
produced documents, Nor do defendants
dispute the public nature of that informa-
tion; it Is avallable to members of the pub-
lic without resort to plalntifi’s records.
Moreover, preventing plaintiff from dis-
seminating all of the public record infor-
mation does not serve the asserted state
interest. The knowledge that an Individual
has been the subject of an unlawful de-

“I anticipate that thie other
statutes throughout the
country are likewise

“unconstitutional.”

- Michael }.E. Saltz

talner action by a lessor, a tax lien imposed
by the government, or a foreclosure action
by alender does not facilitate identity theft.
Even If that information could be of some
use to a potential Identity thief, it would be
avallable without resort to plaintiff's cred-
it reports. Nor Is it likely the absence of
such records, without more, would result
in an extenslon of consumer credit to a
would-be thlef, We conclude [the law]
sweeps more broadly than Is necessary to
serve the government Interest in protect-
ing consumers from identity theft; there-
fore, 'the excessive restriction cannot sur-
vive,'™ the court sald.

It determined that the statute couldn't
be judiclally reformed, and enjoined the

. state from enforcing It against the plaintiff.

However, It reversed the trial court's in-
junctlon against other credit réporting
agencles, as It found “no merit to plaintiff's
facial Invalidity contentions,”

More freezing to come?

Given that almost all privacy laws have
been challenged on First Amendment grounds
and upheld - although the Do Not Call” list

was originally struck down before being up-
held - Hoofnagle said he was surprised by the
court’s decislon.

He also expressed concern about the
“breadth of the court's reading of commer-
cial speech cases” and the likelihood that
other agencies will [lle similar lawsuits.

“If this type of interaction is thought of
as speech, many other common consumer
protection laws would also [ail," he said,
such as mandatory disclosure require-
ments or truth in advertising laws,

Saltz told Lawyers USA that he has al-
ready flled a motion for re-hearing with the
appellate court to clarify several issues
from the opinion, and further appeals are
likely from both sides.

In the meantime, he predicted lawsuits
from other credit agencies in Callfornia and
other states with similar laws,

But Hillebrand noted that the court hes-
itated to invalidate the statute in its entire-
ty, and limited the scope of the case based
on the information at issue,

Because most credit reports are made
up of more than just public records, "it
would be very difficult for other credit agen-
cies to fit under the reasoning of the case,”
she sald.

California Court of Appeal, 2nd District,
U.D, Registry, Inc. v. State, No. Bl 79653, Oct,
30, 2006. Lawyers USA No. 9934601, You can
link to the full text of this opinion by going to
www.lawyersusaonline.com and search-
ing the Lawyers USA Archives.

Questions or comments can be directed to the writer
at: correy.stephenson@lawyersusaonline.com



